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The powerful, unprejudiced and effective IP laws implementation attracts
innovation and new investment whereas the weak implementation of intellectual property
laws promotes piracy and counterfeiting and consequently acts as a major barrier to
investment in R&D, employment, trade and overall growth of a country’s economy. This is
unfortunately the case with the IP laws implementation in Pakistan. This study points out
impediments in the implementation of IP laws in Pakistan. The research concludes by
putting forward recommendations and suggestions for the strict implementation of IP laws
in Pakistan.

The piracy and counterfeiting have played a great role in shaking the bases of
Pakistani society. These evils have helped in spoiling the education, health, food,
technology and innovation sectors in Pakistan. The IP criminals consider the piracy and
counterfeiting profitable as well as easier task and feel immense pleasure in committing
these offences. The ethics and moral values have been vanished. The wealth greed has
hollowed our moral values. The government and intellectual property right holders have to
bear the loss of billions of rupees due to offences of piracy and counterfeiting. Intellectual
property and socio-economic growth go side by side and for IPRs preservation, laws are
drafted. But just making laws is not sufficient. Just by making laws, the government cannot
fulfill its responsibility. The responsibility can be performed in its true spirit only when
these laws are properly implemented. The social and economic growth comes only in part
of that society that has capacity to implement these laws. The social and economic growth
of the developed countries is only because of their making of IP laws implementation
mechanism more effective and suitable.

In existence of powerful legal as well as institutional framework in Pakistan, the
implementation capacity is very poor and hence social-economic growth is at lower level.
The impediments that have helped in hindering the IP laws implementation in Pakistan are
discussed here. By overwhelming these obstacles, the implementation of intellectual
property laws in Pakistan can be made more effective and productive.



2 Pakistan Vision Vol. 20 No. 1

Impediments

One of the main obstacles in way of implementing intellectual property laws in
Pakistan is lack of awareness regarding IP rights as well as laws. The majority of Pakistani
people is not aware of the word intellectual Property. They do not know the meaning as
well as the concept of intellectual property. According to section 13 of IPO Pakistan Act, it
is the responsibility of this organization to develop awareness with regard to IP problems
via electronic and print means in the private and public domain and under section 14, it is
the responsibility of the organization to develop IP via advocacy which will involve
developing awareness. But unfortunately IPO-Pakistan is not fulfilling this responsibility.
Saleem Ullah (2017) observes that on Wednesday, 26™ of April World IP day was
celebrated. Since 2000, this day is celebrated to acknowledge the role of IP in encouraging
innovation, creativity; raising awareness of how copyrights, designs, trademarks and
patents impacts on our daily life. This day like other days passed by people unnoticed,
except a few who have had relevance considered it important. Mufti (2016) expresses that
in many areas, Pakistan is far behind-awareness on IPRs is one of them. Lack of awareness
is a key issue that causes large scale theft. “Lack of awareness” (2006) reported that
because of piracy, poor enforcement of copyrights laws and lack of awareness about how
to preserve their IPRs in Pakistan, many musicians, singers, writers, film and TV play
producers and poets have suffered. Maker (2014) states that all over the world, IPRs day is
celebrated with enthusiasm but in Pakistan, it goes mostly unnoticed.

The outlines of IPO Pakistan Act themselves are major impediment in
implementation of intellectual property laws in Pakistan because they have not been fully
implemented according to their spirit by the government of Pakistan. Section 18 read with
section 2(h) and the schedule of IPO Pakistan Act 2012 states that any offence under the
following IP laws will exclusively be tried by the tribunals:

1. The Trade Marks Ordinance, 2001
The Copyright Ordinance, 1962
The Patents Ordinance, 2000
The Registered Designs Ordinance, 2000
The Registered Layout-Designs of Integrated Circuits Ordinance, 2000
Sections 478, 479, 480, 481, 482, 483, 485, 486, 487, 488 and 489 of
Pakistan Penal Code, 1860

A

Now the question is that whether these tribunals have been established or not. At
present, intellectual property tribunal is working at Islamabad, Lahore and Karachi
(Ministry of Law and Justice [MOLAW], 2017). But these special courts have not yet come
into existence in Peshawar, Quetta and other parts of the country. This attitude clearly
indicates that the government of Pakistan does not have the agenda of implementation of IP
laws in its priority list. Here this point also arises that whether the judges appointed in these
courts are fully competent to deal with complex nature of intellectual property cases. The
answer is no. The judges appointed in these courts are simple law graduates and at graduate
level, the subject of IP is not taught as compulsory subject. The supporting staff in these
courts does not have any expertise regarding IP cases. The prosecution wing does not have
any capacity to deal with IP cases. USTR (2017) finds that Pakistan’s establishment of
intellectual property tribunals in Islamabad, Karachi and Lahore is a positive development
but the influence of these courts remains to be seen.
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In Pakistan, IP related laws do not provide harsher punishments. The penalties
provided in these laws are non-deterrent. The people do not take these crimes serious
because of lenient punishments. The discretion given to judiciary through these laws is
wide in range. The judges use this discretion by imposing low fines. USTR (2016) finds
that in case of criminal IPRs violation, deterrent impact is at lower level in Pakistan.

Under section 13 (xvii) of IPO Pakistan Act 2012, it is the duty of IPO Pakistan to
suggest and introduce IPRs enactment for the preservation of IPRs in Pakistan. But it
seems that this organization is not fulfilling its responsibility with full devotion. The laws
regarding copyright, patent, designs, trademarks, integrated circuits’ layout designs and
plant breeders’ rights are available but the laws with regard to Geographical Indications
and Genetic Resources, Traditional Knowledge & Folk Ware (GRTKF) have not yet come
into existence. It is a major impediment as well as mockery concerning implementation of
intellectual property laws in Pakistan that some branches of IP have legislation and some
do not have. How the implementation can be expected when there is not any complete set
of intellectual property laws.

At the operational level, enforcement coordination has been regularized via
enforcement coordination committees containing following agencies in enforcement chain
in Karachi, Islamabad and Lahore.

1. Police

2. FBR

3. FIA

4. PEMRA

5. Pakistan Customs

Overseas chamber of commerce and industry, Pakistan industrial rights
association, anti counterfeit and infringement forum and federation of Pakistan chambers of
commerce and industry are also invited in meetings of IPR enforcement coordination
committees (IPO-Pakistan, 2017, IPO Initiatives for IPRs Enforcement). Now the question
is that whether evil of piracy and counterfeiting is only in Islamabad, Lahore and Karachi.
Other parts of the country are exception where no enforcement coordination committees
have been formed. Second, a common man is confused where to go to lodge a complaint
regarding IP crime. Whether he should go to Police or FIA or PEMRA or FBR or Pakistan
Customs or IPO for lodging his complaint? He is in confusion and will remain in it. He
does not know the exact forum. We can make Anti Terrorism Force, Excise Police,
Dolphin Force, and then why not one IP Police or Force to deal with cases regarding
intellectual property and that IP Police or Force should speed up enforcement work.

For complete implementation of intellectual property laws in Pakistan, under
section 13 (xviii) of IPO Pakistan Act 2012, it is the duty of IPO Pakistan to introduce and
supervise the implementation and preservation of IPRs as well as collect data and
information. It has been found no complete data regarding piracy and counterfeiting
violations and seizures is available. The data available on IPO-Pakistan website is very
vague and incomplete and unable to trace the exact position of piracy and counterfeiting
violations. No proper data is available regarding IP cases decided by superior judiciary for
the guidance of public, IP lawyers and judges.

The scope regarding definition of offender is very limited in intellectual property
related laws in Pakistan. Sheikh and Khan (2014) observe that under Copyright Ordinance
1962, those individuals are said to commit the offence that recreate and distribute the
pirated goods. There is no penalty under Copyright Ordinance 1962 for those individuals
that consume these goods. Likewise Trademarks Ordinance 2001 punishes those
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individuals that affix a false trademark, not those individuals that knowingly sell falsely
trademarked goods. Here is the question arises in that situation when no deterrent penalty is
available for consumer, how implementation of intellectual property laws can be made
successful.

Non existence of capacity building amongst the institutions administering
intellectual property rights is a major barrier in implementation of IP laws in Pakistan. The
capacity building of internal constituency staff is satisfactory to some extent whereas the
capacity building of external constituency staff especially the staff of enforcement agencies
and judiciary to remove IP crimes is critical. Sheikh and Khan (2014) explain that in
United States, the annual budget of Patent and Trademark office is $ 1 billion, with a staff
of more than 3000 professionals. There are over 600 judges that are specifically trained to
preside over IP litigation. Whereas in Pakistan, the entire federal budget of Pakistan is
approximately $ 43 billion of which almost $ 7 billion is spent on defense.

The Intellectual Property of Pakistan HQs is at Islamabad. One Regional Office is
at Lahore. The Copyright Office, Trademarks Registry and the Patent Office are there in
Karachi. Regional Office Peshawar has been established this year via notification dated
16™ of April 2018 (IPO-Pakistan, 2018, IPO Offices). There is no regional office in Quetta.
Some areas have IP offices whereas some do not have and this is main hurdle in enforcing
IP laws in Pakistan.

There is lack of intellectual property research as well as IP teaching facilities in
Pakistan and it is one of the major restraints in way of implementation of IP laws. The IP
teaching material is not up to the international standards. Limited teaching faculty to teach
intellectual property laws is available in Pakistani universities. IP law course as
compulsory subject is not taught at graduate level. In a few universities, IP law course is
taught at postgraduate level. In Law College of University of Punjab, there is postgraduate
diploma of intellectual property laws (Punjab University Law College (PULC), 2017,
Programmes). Butt (2011) also considers the lack of IP research, deficiency of IP teaching
facilities and need of IP faculty as major impediments in implementing intellectual
property laws in developing countries.

The law and order situation has been very critical since the creation of Pakistan.
The government in power always tries to maintain law and order situation at every cost and
keeps this agenda in its priority list. In this priority list, health and education sector also has
much importance. In such situation, the government in power does not pay full attention
towards the implementation of intellectual property laws. As we know what kind of
governance is there in Pakistan, so bad governance is also a bigger drawback in
implementation of IP laws. Above all, there is a lack of moral values and ethics in Pakistani
society which encourages committing the offences like piracy and counterfeiting.

Suggestions for Solutions
Some suggestions are forwarded to make the implementation of IP laws efficacious and
persuasive.

e A nation-wide program should be launched with object to create awareness
regarding socio-economic benefits of intellectual property and its significance to
the right holders as well as public. This program should not be limited only to
developed areas. The less developed area should also be part of this program so
that the small business owners, farmers, plant variety users, etc, can take benefit
from this program. For this purpose, all media tools including electronic, print and
social media can be used. The seminars and workshops should also be conducted
in universities, different government departments, industry, chambers of
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commerce, etc. In these seminars and workshops, the national personalities can be
invited as ambassadors to spread awareness and value of IP. The billboards
containing message to protect IP should be placed on highways and pamphlets,
brochures having IP material should be distributed among general masses. The
world intellectual property day on 26" of April of every year should also be made
part of this nation-wide program. This day should be celebrated with great
enthusiasm and eagerness in different cities and institutions and awards, prizes for
the encouragement of innovators should also be granted. This nation-wide
program must be wider in scope and designed in such a form that even a lay man
can well understand the positive concept of intellectual property and gravity of
offences of piracy and counterfeiting. In this way, a consumer can make a sensible

choice about the safety, reliability and effectiveness of his purchases.

e Taking into account the gravity of offences of piracy and counterfeiting, the
intellectual property tribunals must be convened as soon as possible at divisional
level and on emergency bases in Quetta and Peshawar. The cases must be
adjudicated by presiding officers having knowledge and expertise with regard to
intellectual property matters. If there is lack of judges and advocates who do not
have proper knowledge of IP matters, through amendment in law, law graduate IP
experts and professionals may be appointed as presiding officers of these

tribunals.

o [P infringement penalties must be deterrent. The intellectual property laws may be
amended to enhance sentences and increase fines in case of IP breach. The
discretion of judiciary regarding imposition of fine in case of IP infringement may
be minimized through amendment in laws. This step will create a deterrent effect
and infringers will think hundreds of times before committing offences of piracy

and counterfeiting.

e Legislation with regard to each branch of IP must be made available. IPO-
Pakistan should initiate legislation regarding GRTKF on urgent bases and the
legislation regarding geographical indications must be passed by the parliament as

soon as possible.

e Formulation of IP police or force is inescapable keeping in mind the heaviness of
offences of piracy and counterfeiting. If Pakistan takes steps for formation of IP
police, funding can be provided from the developed countries for this positive

action.

e The complete data regarding piracy and counterfeiting violations and seizures
should be systematized on monthly bases and its online availability should be
there for general masses. A journal consisting of IP cases decided by IP tribunals
and superior judiciary should be published on monthly bases for the guidance and

knowledge of public, IP lawyers and judges.

e Unless and until, the consumer of infringing goods or services will not be
penalized, the implementation of intellectual property laws would remain a dream.
The copyrights and trademarks ordinance should be amended to include the

consumer of infringing goods as offender.

e  Capacity building of Judiciary, IP enforcement wing, IP prosecution wing and
supporting judicial staff of IP tribunals is inevitable for proper implementation of

intellectual property laws in Pakistan.

e Regional office of IPO Pakistan in Quetta must be established as soon as possible

on emergency bases.
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IP law course as compulsory subject must be made part of LL.B syllabus. Higher
Education Commission Pakistan and Pakistan Bar Council can play a major role
in this regard. LL.M in IP law may be introduced in universities. This thing will
promote research regarding complex intellectual property issues. IP teaching
facilities as well as IP teaching material must be up to the international standard.
IP experts and professionals may be recruited in universities as IP faculty
members. Above all, if the government is in fact wants the implementation of IP
laws in Pakistan, IPRs in school curriculum at appropriate level may be included.
Justice delayed is justice denied. The speedy justice regarding IP cases would not
only be helpful in implementation mechanism of IP laws in Pakistan but will also
enhance the confidence of foreign investors in our judicial system. For this
purpose in addition to IP tribunals, system of Alternative Dispute Resolution
(ADR) may also be introduced.

For respectable implementation of intellectual property laws, wherever and
whenever it is necessary, rules and regulations may be made with regard to IP
laws. The necessary amendments may be made in IP laws according to the
circumstances and needs of society.

The moral as well as religious based awareness is necessary so that general
masses consider the piracy and counterfeiting a sin both morally and religiously.
The dream of implementation of intellectual property laws in Pakistan can became
a fact if good governance is there in the country and law & order situation is in a
better condition.
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