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Consumer Protection in Islamic Law (Shariah): An Overview
Muhammad Akbar Khan*

Introduction:

Islamic law is a communication from Allah, The Exalted, related to the acts
of the subjects through a demand or option, or through a declaration.®
Islamic Shariah is derived from the revelation of Allah which makes it
distinct from other legal systems of the world. There are four sources of
Islamic law the Qur’an,? the Sunnah of the Holy Prophet Muhammad,
(pbuh), Ijma (Consensus), Qiyas (analogy). There are four major schools of
law in Sunni Muslim legal thought i.e. Maliki, Hanafi, Shafi and Hanbali.
The scope of Islamic law is very wide. It covers almost all areas of human
interest such as contracts, torts, criminology, international law,
administrative law, gifts, wills, pre-emption, trust etc. Consumer protection
and business ethics are amongst the more important aspects of human
being’s dealings with each other. In Islam, the rights and obligations of an
individual towards others are stressed heavily. Where violations occur, the
prerogative to forgive or otherwise is vested in the affected individual.
Allah’s forgiveness or otherwise in such cases is dependent on the will of
the individual sinned against; if he does not forgive, Allah will punish the
defaulter. Therefore, it is imperative for the individuals to deal with fairness
in trade and commerce as well.?

The Arabic equivalent for the term “consumer protection” is
“himayat-al-mustahlik”. Mustahlik is the agent noun (Ism al-fail) from the
word Istihlak (consumption). The word (Istihlak) is derived from ‘halaka’
that means destroyed i.e. conversion of something from from beneficial to
non-beneficial form.* Beneficial means it is used for the purpose it is made.
The modern Muslim scholars have defined Istihlak (consumption) that it is
spending of money and losing of something its original shape or conversion
of something from one form to another like cotton to dress or uniform etc.’
In Islamic law, the term “himayat al-mustahlik i.e. consumer protection”
specifically does not appear in these exact terms in the classical books of
figh. Also, the Fugaha did not mention this term in their writings. However,
this is not a strange rule in Islamic law as it has provided detailed rules for
consumer protection in various chapters of Figh such as liability (Daman),
contracts, deception (Tadles), uncertainty (Gharar), hoarding, law of
options, and ombudsman (Hisha) explaining consumer’s safety from
adulteration, deception and concealment of defect etc. There is no specific

*Assistant Prof., Faculty of Shariah and Law, International Islamic University,
Islamabad, Pakistan.



AL-ADWA 45:31 78 Consumer Protection in Islamic..

chapter in the classical Figh literature about the protection of consumers.
The reason, probably, is that when the general principles of Islamic law are
practically implemented the purpose of consumer protection will be
automatically served and no need will remain for specific code for the
protection of the consumers.®The Holy Qu’ran and Sunnah embody some
very basic and important principles with regard to protection of consumers
in commercial transactions. The sources of consumer protection in Islamic
law are those of Islamic law itself i.e. Qur’an, Sunnah, Ijma’, Qiyas, etc.
thus, the Islamic guidelines for consumer protection should be derived from
the above mentioned sources. However, an Islamic state may develop or
adopt some new regulation on the basis of public interest (Maslaha
Mursala) provided it is not repugnant to Islamic Shariah. The Fugaha after
taking guidance from the principles provided by the Qur’an and the Sunnah
developed a comprehensive system of contracts and transactions. Rights of
the consumers are discussed under different headings in different chapters of
Figh literature. The Islamic law of contracts and commercial transactions
has become a well-developed discipline now due to the contributions of
Muslim jurists.

The Philosophy of Islamic Law and Consumer Protection:

Muslim scholars have explained that all the rules of Shariah revolve
around Magasid al-Shariah also known as high purposes of Islamic law as
well as objectives of Shariah. The basic objective of Law-Giver is the
welfare of mankind. Magasid and Masalih are interchangeable terms. Imam
Ghazali writes about Maslaha: “As for maslaha, it is essentially an
expression for the acquisition of manfa’a (benefit) or the repulsion of
madarrah (injury, harm), but that is not what we mean by it, because
acquisition of manfa’ah and the repulsion of madarrah represent human
goals, that is, the welfare of humans through the attainment of these goals.
What vye mean by maslahah, however, is the preservation of the ends of the
Shar”.

The Muslim Ummah has unanimously accepted that Shariah is
promulgated for the protection and preservation of five basic objectives.
These fundamental rights are recognized by Shariah scholars in respect of
individuals from an inductive survey of the sources of Islamic law. These
are: preservation and protection of faith, life, progeny, intellect, and wealth.®
These are actually the High Purposes of Shariah. There are many principles,
rules and legal maxims of Islamic law that revolve around the protection and
preservation of these fundamentals. These objectives can be achieved by
opening the ways to the means that ensure the advancement of these
objectives on one hand and blocking all those means that lead to negate
them. If we look into these Magasid in the context of consumer protection,
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all the five objectives highly ensure the protection and promotion of
consumers’ interests. Such as the objective of faith (Hifz al-Deen) means to
have belief in Allah i.e. One God, Angels, Prophets and the Day of
Judgment. It is completed when one performs all the required worships i.e.
prayers, fasting in the holy month of Ramadan, Pilgrimage to Mecca and
paying of Zakat etc. Faith also requires a believer to speak the truth, do good
deeds to others and never commit anything wrong that may harm anyone.
When a person follows the said scheme in order to complete his faith and
fulfill his ritual obligations, he would never enter in an unlawful business
nor produce harmful products that may harm the consumers. He would
always follow the approved business conduct and abstain from unfair trade
practices.” Similarly, the objective of life (Hifz al-Nafs), the primary
concern of, which is to protect and preserve human life is highly ensuring
protection of the consumers. The original rule for consumption of goods and
services in Islamic law is permissibility unless prohibited by it. However,
anything that may harm the consumers should be banned. It is, therefore, not
allowed to endanger human life by producing harmful or defective products
or rendering faulty services. In this regard it is pertinent to quote Imam
Ghazali: The objective of the wise men is to meet Allah (S.W.T.) in the
hereafter and there is no way to that except seeking knowledge and act
accordingly. The punctuality of these deeds is impossible without having a
healthy body nurtured with good diet according to the needs of the body.®
Human life and sound health is sacred in Islam and severe punishments i.e.
Qisas, diyat and are prescribed for taking someone’s life. Thus, any harm to
human life or health is strictly condemned in Islam.

Another objective of Shariah is the protection and preservation of
intellect (Hifz al- Agl). All the commandments of God are addressed to a
sane person and an insane person is not held liable for not following these
commandments. A sane person can easily differentiate between beneficial
and non-beneficial things. Intellect is promoted through education and
critical awareness enables people to take sound decisions to spend their
wealth. It helps consumers to examine the quality of products and services
as well as securing and safeguarding their interests in commercial
transactions. Sound judgments and rational decisions can only be made
when a person is sane. Therefore, Shariah has prohibited the consumption of
alcohol as it affects the human mind. Islamic law has gone to the extent that
insanity is considered a cause for the invalidity of a contract e.g. when a
minor buys something that is harmful to him, the contract is not binding in
the eyes of Islamic law.

Another objective of Shariah is the protection and preservation of
posterity (Hifz al-Nasl).!* This objective is achieved through the
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maintenance of healthy family and the institution of marriage while
penalties are provided for those who would corrupt it and destroy its
values.*?Healthy family is possible when they are provided clean, healthy
and hygienic food for consumption. For a healthy beginning, a child should
complete his basic period of taking his/her mother’s milk. This objective
also promotes the protection of consumers.™®

Last but not the least is the objective of Shariah to protect and
preserve wealth of the people (Hifz al-Mal). It occupies a significant place in
Islamic law. It regards the property of a person as sacred and inviolable as
his life and honor. In this regard, Shariah has legalized all the lawful and
approved ways of producing wealth. On the other hand, all the unlawful and
illegitimate ways of earnings are discouraged such as theft, usurpation,
embezzlement, bribery, usury, Gharar, fraud, Ghabn etc.**

Thus, taking someone’s money without giving him his due right is
strictly condemned in Shariah.

Therefore, all the High Purposes of Islamic law highly ensure the
protection and promotion of consumer protection. To take care of all these
High purposes of Islamic law is the primary concern of Islamic law of
consumer protection.

Rights and Responsibilities of The Consumers Under Islamic Law:

Keeping in view, the above objectives of Shariah, it is very easy to
derive basic rights of the consumers under Islamic law. It has been discussed
earlier that every individual has right to faith, healthy and sound life;
protection of intellect; a sound family system; and protection of property.
These are their rights in the sense that no one should violate these rights. On
the other hand these are the responsibilities of the consumers to ensure
protection of these rights and do not let others to violate their basic rights. In
Shariah a consumer is expected to behave rationally while consuming his
wealth satisfying his needs.™ This has been termed rushd in Islamic figh.*°

Shariah commanded Muslim consumers to consume only good,
useful and pure products and services. They are asked to avoid wasteful and
unnecessary things.'” This gives great freedom of choice to different people
according to their social and specific requirements in consuming products
and services unless they are contrary to Shariah.'® It has put restriction that
consumption should be from halal means on halal products and services.*
The believers should avoid the consumption of haram products.?’ The
general principle regarding things is permissibility unless that is prohibited
by Shariah. Therefore, Muslim jurists did not explain lawful consumption in
much detail as it has been profoundly defined by Shariah while they have
explained in detail the unlawful consumption such as wine, pork, dead
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animal and blood etc.?! Thus, consumption will be valid only if it is made in
a lawful way and in lawful objects.
Hazrat Umer (R.A.) said:

“And T see this mal will not benefit unless, it is taken by the right and

given in the right prevents you from batil. ”

Spending on one’s self, wife, children and family as well as on needy people
such as widows, orphans and the poor is highly encouraged by Shariah.?®
The famous proverb “charity begins at home” explains very well the
significance of the above principle of Islam. Shariah has asked people to
follow a middle path between materialism and asceticism. It forbids
excessive expenditure on gratification of personal desires and condemns
abstention from the enjoyment of pure things. ** It has ordered people to
look after their wealth and spend it wisely on satisfaction of their wants.
Islamic law goes to the extent that it can even impose interdiction (hajr)
against those who are spendthrift or wasting their wealth. Hajr literally
means, ‘imposing restriction’ i.e. when a person’s actions are stopped to
have their legal effects.”> The concept has been derived from the Qur anic
instruction of restricting the minor orphans to have an access to their own
resources until they obtain maturity. Hence, it denotes the meaning of
imposing restrictions on someone to indulge in consumption of wealth or in
any business activity. The legality of Hajr is based on the verses of the Holy
Qur’an and traditions of the Holy Prophet (SAW).? In this context, it is
reported from the Holy Prophet (SAW) is that Muadh Ibn Jabal (R.A.) was a
generous man and always gave his possessions away. He used to be always
in debt. Even his debts increased his actual assets. He came to the Holy
Prophet (SAW) and requested him to ask his creditors to withdraw their
claims on the debts. They, however, refused. The Prophet (SAW) imposed
Hajr and sold Muadh’s property to pay the debts, to the extent that he had
nothing left.” Consumption of wealth is not restricted to necessities of life
but includes comforts and even lawful luxuries (tahsiniyat) of life. King
Solomon was a prophet and at the same time enjoyed all the comforts and
luxuries of life that one can think of in this world. One of the companions of
the Holy Prophet (SAW), Caliph Othman (R.A.), was one of the richest men
of Arabia and was given the epithet of “richest” by the Holy Prophet
(SAW). Thus, the possession of wealth and enjoyment of comforts and even
some of the luxuries of life is not considered contrary to piety provided the
consumer is neither wasteful nor misery in his expenditure.?®

The perfect model for a Muslim consumer is the personality of the
Holy Prophet (SAW). Holy Prophet enjoyed the simple pleasure of life
without indulging into luxuries life. He used to like simple food, simple
dress and simple ride. He asked his followers to follow his virtue. He said:



AL-ADWA 45:31 82 Consumer Protection in Islamic..

“Successful is the man who has acted on the principles of Islam

and lived on simple necessaries of life”.?
Holy Prophet (SAW) is a perfect example of living a balanced and moderate
life. He has condemned both extravagance and miserliness and asked people
to be moderate in their expenditure. Extravagance means spending wealth
on unlawful things, such as gambling, drinking wine etc., even if the amount
involved is insignificant; excessive expenditure on lawful things, whether
within or beyond one’s means and expenditure for good and charitable
purposes merely for show. Qur’an condemns this sort of expenditure.®

Islamic law has condemned wasting of wealth in extravagant manner
such as gambling and drinking, ostentations dress (mostly silken wears by
men), paintings and portraits, rearing of dogs, and precious metal utensils.
Leading such a luxurious life that violates norms of Shariah is strictly
prohibited. Thus, the concept of luxuries would be defined from time to
time. The luxurious life is discouraged in Islam both by educating people
and by public action if necessary. For example, the state may discourage or
even ban the production and import of such articles, which by a social
consensus lead to a life of luxury. In still another case, the state may apply
the classical instrument of Hajr to forestall a luxurious behaviour. Islam has
also condemned miserliness which applies where one does not spend wealth
on one’s self and his family according to one’s means; and when one does
not spend anything on good and charitable purposes.®*

Muslims have been directed to be humble in their conduct towards life.
They must not lead a life of extravagance, and must exhibit good-will in any
transactions among themselves. They are also required to adopt a moderate
attitude in the acquisition and utilization of resources.*? Both the extremes of
consumer behaviour, “Israf (extravagance) and bukhl (niggardliness) have
been condemned both in the Qur'an as well as by the Prophet (SAW).*
Islamic Market System and Consumer Protection:

Shariah has strictly prohibited all unfair trade practices that may
cause harm either to the businesses or consumers. The ideals of Islamic
Shariah are the establishment of free and fair market where government
intervention is less. For the smooth running of economy Shariah has banned
malpractices and unlawful business activities. Shariah disapproves all
business activities which involve firstly explicit or implicit harm and
injustice to the contracting parties or to the public at large; secondly, which
restrict the freedom of trade, or stand in violation of the Qur'anic injunctions
and the approved business conduct. Islamic state may use force to organise
transactions on sound Islamic principles. Other things remaining the same
price are determined by free operation of market forces. The Holy Prophet
(SAW) discouraged any interference in the process of price determination
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by the state or individuals. Besides refusing to take any direct action, he
prohibited those business practices which could lead to market
imperfections.  Consequently, stockholding, speculation, oligarchic
collusions, adulteration concealment of vital information about the product
quality and selling by false vows (which could be compared to misleading
advertisements of the present day) were prohibited by the Holy Prophet
(SAW). Thus, the market policy in an Islamic economy is to nullify the
influence of economic power on price mechanism. Simultaneously, he
discounted exploitation of the ignorant by the informed. In the contemporary
society these instructions could be made a basis for a voluntary code of
conduct for the business community.**

Islamic Shariah has encouraged all lawful transactions and
disapproved the unlawful transactions. Shariah requires a specific type of
attitude from the economic agents-the consumers and the producer. In order
to ensure socio-economic justice in the society, Islamic Shariah has
mentioned a number of guidelines. Islamic law has given great importance
to legitimate (halal) earnings, trade through mutual consent, truthfulness,
trustworthiness, generosity and leniency, honouring and fulfilling business
obligations, fair treatment of workers, and transparency in dealings etc.

Protection and preservation of ‘Mal’ is one of the five objectives of
Shariah. To ensure this goal Islamic law has legalized and promoted all the
legal ways of earning while it has discouraged the unethical and unlawful
means of earning wealth. Islamic Shariah has shown great keenness to earn
(Halal) legitimate. It has determined the code of lawful and unlawful and
ordered Muslims to earn Halal. The ways that lead to pure earnings such as
farming, labouring, inheritance, gifts and presents etc. are highly
encouraged. On the other hand it has strictly prohibited haram earnings and
all the ways that lead to impure earnings such as bribery, robbery, gambling,
usury, cheating, theft, business of haram things, shoplifting, etc. have been
highly discouraged. * It has also attached great importance to the consent
(Taradhi) between the parties in a commercial transaction. The transaction
is considered legally valid only if it is made through the mutual consent of
the parties. Thus, a seller cannot charge extra amount for any product or
service without the consent of the consumers. The basic principles of
contract theory in Islamic law are mutual consent and gainful exchange.*
Another virtue that Islamic law demands from the traders is honesty and
truthfulness in business dealings. It has zero tolerance for cheating, fraud
and exploitation of others in the course of any business.®” Similarly
trustworthiness is required by Shariah from the traders. A true Muslim
trader will avoid fraud, deception, and other dubious means in selling his
merchandise. The sense of mutual trust demands that the pros and cons of
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commodity be revealed to the buyer so that he purchases the commodity in
full satisfaction.®® Islamic Shariah has also put great stress on the fulfilment
of contracts and promises. It requires from a Muslim trader to be honest,
truthful and keep his integrity and fulfil all his promises and contracts.*® The
tradition of the Holy Prophet states:

“The Muslims are bound by their stipulations”.*

Another tradition condemns promise-breaking as the hallmark or
trait of a hypocrite: If he makes a promise, he breaks it, and if he makes a
compact, he acts treacherously.** In order to avoid any dispute and
safeguard rights of both the seller and consumer all the attributes of the
transaction such as quality, quantity, the price of the commodity and the
time and mode of delivery and payment etc. should be clarified among the
parties. Shariah encourages transparency in all business dealings. The Holy
Qur'an in loan transactions (Ayat al-Dain) has stressed that all agreements
and contracts should be as transparent and clear as possible.*? Shariah has
considered it as the religious and moral responsibility of the employer to
take care of the overall welfare and betterment of his employees. In this
regard workers should be provided with fair wages, good working
conditions, suitable work and excellent brotherly treatment.”® All these
tenets of Islamic law play a vital role in protection of consumer rights by
establishing a healthy business environment.

On the other hand, Islamic Shariah has discouraged various business
practices due to their unfair and unethical nature. The behavior of a Muslim
business person has been tied to the principles of justice, fairness,
permissibility, equitability, cooperation and mutual help. Islamic Law has
strictly prohibited dealing in Haram* goods and services. Therefore, it is
prohibited in Islamic law to deal in Haram products and services.®
Acquiring or transferring anything that Sharia’h has declared Haram or
trading in that is unlawful. Dealing in unlawful goods such as carrion (dead
meat), pigs and idols is strongly prohibited in Islam. Thus dealing in Haram
products and services such as prostitution, bribery, selling Haram food,
selling adulterated foods etc. are strictly condemned by Shariah and their
income is also unlawful. The manufacturer producing such things and the
supplier of such products are strictly liable under the penal laws of Islam.
Tazir or Syasah can be invoked in such matters in order to protect public
interest i.e. Maslaha Mursalah.

Islamic Shariah has also condemned dealings based on Riba
(Usury).*® Riba (Usury), by definition, is the extra sum the moneylender
charges from the borrower for deferred payment. Riba is defined as “An
increase that has no corresponding consideration in an exchange of property
for property.”*’
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Islam has forbidden all forms of Riba since it involves both oppression and
exploitation. Islam strictly forbids this form of tyrannical dealings and
condemns it in severe terms. In the context of consumer protection Riba
largely affects the consumers’ interests by causing inflation and opening
ways to exploitation. There is an explicit distinction between genuine
business profits and usury; while the former is recommended and desirable,
the later is discouraged. Another thing that Shariah has discouraged is
Gharar.”® It applies to an occurrence about which the parties are unaware
whether such an event will take place or not; a thing that is not within the
knowledge of the parties; a thing about which is not known whether it exists
or not; a thing whose acquisition is in doubt; and a thing whose quantum is
unknown. Muslim jurists have given various examples of transactions based
on Gharar such as sale of fish in water, birds in the air, a foetus in the
womb, and fruit of trees at the beginning of season when their quality cannot
be established. Thus, Islamic law has strictly prohibited uncertainty
(Gharar) because the quality, whether good or bad, is not known to the
buyer at the time of the deal and there is every possibility that the contract
may give rise to disputes and disagreements between the concerned parties.
In other words such transactions may harm the consumers’ interest that’s
why these are rejected by Shariah.It has also prohibited Qimar*’(Gambling)
and I\/Iaysir5O(Games of Chance). Qur’an has expressly prohibited such
practices. Islamic law has also prohibited hoarding (Ihtikar).”* Prohibition of
hoarding not only helps in eliminating the evil of black marketing but also
ensures the establishment of a free market so that a reasonable and just price
could emerge as result of open competition.*Iktinaz (hoarding of gold,
silver and cash) and lhtikar (hoarding of food grains and other supplies)
both are declared against Islamic Shariah. Traders hoard foodstuffs in
expectation of rise in their prices. Consumer are largely affected by this
practice as they are left with no choice but to purchase the article concerned
from the one who hoards, as he is the only one in the market who holds it.
Sometimes, a trader hobnobs with the suppliers who will only sell their
merchandise to him. As a result, he holds the entire stock of the essential
items that other traders do not possess. He is, therefore, in a position to
dictate his terms in the market and sell them at an exorbitantly high price to
the needy people. This is an unjust practice and a clear case of exploitation
and deservedly condemned by Islam. ‘Umar ibn al-Khattab, during his
Caliphate, had issued a stern warning against hoarding of any marketable
commodities. Nobody was allowed to spend his wealth on purchasing food
grains with the intention of hoarding.>® If a commodity is being sold
without any hoarding, and its price rises because of natural shortages or
scarcity or an increase in demand, then this circumstance is due to Allah.
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Businessmen cannot then be compelled to sell at a fix price. In cases where
businessmen are engaging in hoarding and other forms of price
manipulation, Islam allows price control in order to meet the needs of
society and to provide protection to the consumers against greed.>*
However, Shariah has not encouraged the practice of price—fixing and leaves
the traders to earn the profits from each other within the lawful limits.>

As a matter of principle public authorities are not allowed to fix the prices of
commodities by force. This is because rise and fall in the prices are linked to
various factors other than the greediness of the traders and fixing the prices
may endanger both public and private interests.

But the authorities can intervene if a trader adopts unfair means,
charges unjust prices and indulges in undercutting with a view to doing
harm to the consumers. In such cases they should take steps to fix or control
the prices so as to eliminate injustice from the market and allow the trader to
earn reasonable profit and the buyer to pay a just and equitable price.
Therefore, Islamic Shariah has also discouraged all those measures that may
cause price-hike. In this regard it has prohibited Maks>, Najash,*’ Talaqqi
al Rukban®®, and Bay al Hadir li Bad™ etc. The Prophet (pbuh) forbade this
practice. Imam Ibn Taymia says that there is harm for the consumers in this
practice.®

Islamic law has prohibited exploiting one’s ignorance of market
conditions. The local trader is not allowed to persuade the new-comer to
transfer all of the goods to him so that he will sell them on his behalf in the
market. He obtains the commodities on a price that is lower than market
price and then sells them at a high or exorbitant price. The Prophet (pbuh)
has prohibited this practice through a number of instructions. A tradition
reads: A town dweller should not sell the goods of a desert dweller.®* If a
consumer is such exploited, he may claim back the extra amount he paid if it
is a case of exorbitant profiteering (Ghabn-Fahish).®? In this context
protectionism is equally condemned by Islamic law.®®* According to Imam
Abu Yusuf, it is prohibited because it provides affluence to the favoured
ones at the expense of the general public. Moreover, it is the root cause of
inflation and leads to such evils as smuggling, black-marketing, adulteration
and profiteering.** Shariah has prohibited all such transactions that may
cause harm to the consumers. A Muslim businessman is required to be very
careful lest he should harm someone else or even himself through his
heedless conduct in business.®®All business practices based on fraud and
cheating (Al-Ghash) are strongly condemned by Islamic Shariah. ®® Islam
prohibits any kind of fraudulent transaction whether during a purchase or a
sale. The Muslim businessmen must be honest all times.®’
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The Prophet (SAW) has strongly condemned all such practices in a number
of traditions and asked the believers to abstain from them.®® Holy Prophet
(SAW) has said:
“He who defrauds does not belong to us.
In this context dishonesty is also strongly condemned by Qur’an in the
following words:
“0O ye who believe! Betray not the trust of God and the Apostle, nor
misappropriate knowingly things entrusted to you.””
The condemnation and prohibition of dishonesty, fraud, and betrayal of trust
occur in more than nineteen verses of the Quran. Falsehood and breach of
promise or contract with any valid reason is disapproved by Shariah.”* It is
also prohibited for the traders to take recourse to swearing to emphasise that
there items are of good quality and having such and such attributes. Some
businessmen persuade the consumers to purchase their product. The Prophet
(SAW) is reported to have said: Swearing [by the seller] may persuade the
customer to purchase the goods but the deal will be deprived of Allah’s
blessing.”? One of the major frauds is giving short measures. Islamic law has
strongly condemned giving of short measures while the believers are
commanded to weigh and measure in full.” Qur’an narrates the story of the
community of the Prophet Shu ‘ayb (SAW) was known for practising it with
impunity. Consequently, they were destroyed for their persistence in deceit
and disbelief in Allah and His Messenger. Allah the Almighty has
repeatedly commanded exactitude in weights and measures.”* The Madyan
people were ultimately destroyed by Allah for using improper weights and
measures. Those who give short weight and short measure to others and
receive from them in full are condemned and promised a severe punishment.
Such people are called “al-Mutafiffun”.””According to some scholars the
meaning of Tatfif extends to include the worker who receives his wages in
full but does not perform his duties honestly and efficiently.”® Similarly,
Islamic law has discouraged the practice of adulteration in any form. In a
famous hadith, it is narrated:
“The Messenger of Allah (SAW) happened to pass by a heap of eatables
(corn). He thrust his hand in that (heap) and his fingers were moistened.
He said to the owner of the heap of eatables (corn), “What is this?”
“Messenger of Allah, these have been drenched by rainfall.” He (the
Prophet) remarked, “why did you not place this (the drenched part of the
heap) over other eatables so that the people could see it? He who
deceives is not of me (is not my follower).”""
In order to avoid uncertainty particularly on the part of consumers, Islamic
law has made it compulsory to own the subject matter e.g. currencies,
instruments and commodities before selling them and prohibited the sale of
what is not owned by the seller.”® As we know that Islamic law has

969
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prohibited theft and prescribed severe punishment of cutting hand for it. It
has also declared it a violation of the right of Allah. According to Islamic
law, the stolen items are neither to be bought nor sold by those who know
the reality. The Prophet (pbuh) made the person knowingly buying a stolen
commodity a partner to the crime. He said: “The one, who knowingly
purchases a stolen good, is a partner to the act of sin and the shame”."
Enforcement of Islamic Law on Consumer Protection:

Islamic State and Consumer Protection

The basic purpose of Islamic law is to ensure social justice that can be
achieved by promoting the right and forbidding the wrong.?® In this regard,
Imam Ibn Taimiyya (d. AH 728/AD 1328) pointed out: “to govern the
affairs of men is one of the most important requirements of the religion that
is Islam, nay, without it religion cannot endure. The duty of commanding
well and forbidding the evil cannot be completely discharged without power
and authority.®" Without the coercive power of the Islamic state, it is not
possible to realize the ideals of Islamic socio-political and economic justice.
It is the duty of the Islamic state to implement Islamic law; establish the
Islamic system of education; and defend Islamic civilization against
domestic perversions and foreign aggression. Islam’s promises as the guide
for man’s happiness in this world and the Hereafter would not be true. The
Islamic state is, therefore, ‘an effort to realize the spirituality in human
organization.”®® It was applied during the administration of the first four
successors of the Prophet Muhammad, appropriately called the rightly
guided Caliphs. For example, Caliph Umer (AH 13-23/AD 634-644)
inaugurated a universal social insurance scheme and a special department
was created to take regular population census.®® Muslim leaders from the
very beginning used to take great care of the merchants and dealers and
regulate proper weights and measures. In this regard, Hazrat Ali (R.A.) was
most prominent as he used to inspect the markets of al-Kufah- with a whip
in hand, to check that proper weights and measures were used and no one is
doing unfair trade practices. During the era of Umayyads police officers
were made in charge of the supervision of weights and measures.®*

Islamic state was also bound to dispense justice free of cost; hence,
there was no stamp duty or court fee on those who sought to redress the
injustice done to them through the process of adjudication.®® It has to be
added here that the Islamic state is subject to the same rules as the
individuals. Thus, it must not do anything, which is repugnant to the spirit of
Islam, including. It should also bring the barren land under cultivation and
invest the idle state funds in trade. Umer Ibn al Khattab (R.A.) has done a
great job in this context.®®
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Everything that helps promoting the objectives of Shariah is desirable.
Hence, Islamic state is bound to adopt policies that realize the protection of
these rights. In this context an Islamic state has to ensure the establishment,
protection and propagation of faith (Hifz al-Din) in accordance with the first
purpose. Similarly, the Islamic state is bound to ensure protection and
preservation of life (Hifz al-Nafs) and take adequate steps to prevent
practices that may harm life and health of the people.

Islamic state has to provide an adequate environment of safety and
welfare to the citizens by promulgating and enforcing policies and laws to
ensure supply of necessities of life. Islamic state should also create a healthy
environment for a good family system in accordance with the third objective
(Hafz al-Nasal). It must also establish conditions for the growth of healthy
minds by prohibiting all those means that affect its function and ensuring the
ways that promote (Hifz al-Agl) such as education etc. Moreover, the
Islamic state is bound to ensure the economic well being of the Muslim
community as a whole. In this context, the wealth of the Muslim community
is to be safeguarded and developed to achieve the high purposes of Shariah.
This should be done in accordance with the fifth objective (Hifz al-Mal).
These responsibilities of the Islamic state should be discharged in the listed
orde;of priority, as required by the structure of high purposes of Islamic
law.

In order to establish socio-economic justice in the society, the
Islamic state should also protect the individual’s right to equal opportunity
of work by providing employment to every able bodied and willing person;
establish and enforce the system of Zakat as it was prevailing during the
period of the Prophet (SAW) and the Rashidun Caliphs;®® establish a fair
system of governance that enjoin good and prohibit evils; establish a proper
check and balance system for the works of its officials;®® establish an
elaborate and effective system of Hisba; take serious actions against those
who insist on retaining the system based on Riba in order to establish the
economic justice in the society;® stop hoardings, break monopolies, corner
markets, and all other unfair trade practices; ensure the supply of large
quantity of goods with cheap prices in the market during a crisis like famine
as was the position during the era of Caliphs. Umer lbn al Khattab who
arranged for the supplies to be imported from Egypt during the period of
famine in Medina®*and there was a serious shortage of food; and also to
ensure essential supplies.”? Islamic state should make good business
relationship with other nations to import products and skilled labour etc in
order to fulfil necessities of the consumers. It may also be noted that people
are in need of the industry of certain individuals: e.g. the public need
farming, weaving and building, for people cannot go without food to eat,
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clothes to wear, and dwellings to live in. If these professions are suspended
most of the people will not survive.*® Unless sufficient clothing is imported-
as it used to be imported in to the Hijaz in the days of Messenger of God, on
him be peace, when clothing was imported from al-Yaman, Egypt and Syria-
unless the citizens import sufficient for their needs they will require
someone to weave their clothes for them. They will require food whether it
to be imported from outside or obtained from local agriculture, which is
more usual. Likewise, their need for houses to live in will create demand for
builders. Therefore several scholars have held that these industries are a
collective obligation, since the public welfare is incomplete when they are
not practiced, in the same way as the Holy War is a collective obligation
unless it becomes a personal duty, binding on individuals, as when the
enemy threatens a town or the ruler (Imam) summon someone to enlist.**

Islamic State is duty bound to cultivate barren lands of the state and
to invest the state funds in trade and commerce.” It will make consumer
goods easily available at low cost, and their demand will be fulfilled. The
Islamic state is required to dispense justice free of cost.*®

In order to ensure socio-economic justice in the society and preserve
and protect consumers’ interests, the Islamic state is fully authorised to
interfere or even have recourse to use force.”” In this context, Imam Ibn
Taymiyyah hold that if the public is in need of commodity and some
members among the public are in possession of surplus stock of the same,
the ruler can force these individuals to sell their surplus stock for an
equivalent price (gimat al mithl) and they will not be permitted to exploit the
situation by charging inflated prices.®

Hence, Islamic state has the power to restrict the economic freedom
of traders, provided that the right of interference with the individual’s
personal property will be limited to the extent required by the general
welfare of the community, in order to protect the society from harm. %

An Islamic state, in case of necessity, has the power to impose taxes
in addition to zakat provided that such taxation is permissible within limits
especially for the discharge of the state obligations. Hence, if the state is in
need of financial support for carrying out essential projects, it can ask the
general masses to contribute and render funds for the purpose. This help
would be designated as taxes, if realized by force; and as donations or loans,
if given voluntarily.*® Moreover, if rich people refuse to fulfil needs of the
poor, the Islamic state must interfere and extract from the wealth of such
persons whatever is necessary to fulfil the need of that poor. In case these
needs of the poor are not realized it would not only be a violation of Allah’s
injunction on the part of the state but also deprivation of the poor of their
rights granted to them by Shariah. The criteria to be considered eligible for



AL-ADWA 45:31 91 Consumer Protection in Islamic..

such help is that if a person does not have enough to meet his basic
necessliglies is enough to qualify him as needy; and the state must secure his
right.

The state is authorised to control the price list of the commodities
when it ensures just and fair dealing between the people. Hence, it is clear
that a fixation of price may amount to a wrong, especially when it results in
harm to public at large and force the sellers without justification to sell at a
price not affordable to them, then it becomes unlawful. However, if it
promotes just dealing among people and prevents them from doing injustice
in taking more than a fair consideration, then it is not merely permissible but
indeed compulsory.’® In order to realize the protection of social and
collective interests of the community these powers are vested in the state.'%®

Moreover, if a group who purchases or sells a specific type of
product conspires to depreciate what they purchase and so purchase for less
than the fair price while increasing what they sell above the customary price,
and to malign what they purchase, and then the device of having an
accomplice bid up the price (najash). They in this way purchase from the
suppliers at less than fair price but sell in the market on enhanced rates to
the buyers.'® This is what results in artificial price hike. The Islamic state
can inflict punishment on those who violate the rules and commit wrongs.

However, this interference by an Islamic state in business matters in
not absolute but limited to the establishment of justice. The state must
interfere only in situation when the socio-economic norms of the Shari‘ah
are being violated. An Islamic state is bound to enforce the rules of Shari‘ah
through the system of judiciary (Qada) and execution of the court’s verdict
(Zira’). Under the rules of Shariah an Islamic State is not authorised to use
its power to make monopolistic gains or to tax the general masses indirectly
for replenishing the exchequer thereby.’® It must not resort to custom
barriers, restrictive tariffs or exchange control.'®®It must not impose taxes
directly or indirectly on the potential consumers in order to protect the
interests of producers in the name of any scheme such as
industrialization."” There must not be any “income” tax as such. Besides
curbing the initiative it assumes illegitimacy of the income of the rich. The
state should levy, if need be, a proportional tax on the pattern of zakat on the
accumulated wealth of the capable taxpayers. Hence, an Islamic state is
highly required to play a vital role in order to ensure the socio-economic
justice for consumers within the ambit of Shari’ah.*®
The Institution of Hisbah and Consumer Protection:

The institution of hisbah is a system that “ensures the righteousness of the
individuals in their conducts. It is to command individuals to act in good
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manner and prohibit sins”.*® There is a lot of evidence, both textual and
historical, for the institution of hisbah.'*

It was in compliance with such Qur’anic injunctions that the Prophet
(SAW) as well as Caliphs instituted hisbah and appointed reliable persons as
market inspectors. Al-Muhtasib is responsible for carrying out the job of
enjoining good and forbidding evil, which, generally speaking is beyond the
purview of official duties assigned to the judges and governors.*** It is the
duty of the Muhtasib, in order to protect interest of the consumers and public
at large, to take notice of other market imperfections such as: The practice of
intercepting of goods before they reach the market. This is proscribed by the
Prophet (SAW) because of the risk to the seller, as he might not know the
regular price his goods may be purchased for the less than their value. For
this reason the Prophet (SAW) established his right of option on reaching
the market. The doctrine of Malik, Ahmad and others accords the right of
option in the case of deception to the mustarsil, i.e. the easy- going customer
who does not bargain, or to those who are ignorant of the regular price. The
new comer being ignorant of the regular price in the market. For this very
reason the Prophet (SAW) forbade the townsman to sell for the nomad, and
said: “Leave people alone and God will see that they provide for one
another.”*

The institution of Hisba is fully authorized to take cognizance in any
type of commercial activity when it violates basic rights of the consumers
and public at large. The institution of Hisba is responsible for the regulation
of business and economic life of the people according to the injunctions of
Islam. In order to stop violation of the basic rights of the consumers and
ensure quality of the products, the institution of Hisba is authorized to
prevent hoarding, control official mint and adopt preventive mechanism to
close the way of all types of malpractices in trade. However, the powers of
the Muhtasib are not absolute but limited with the establishment of socio-
economic justice. He is not authorised to prescribe unjust prices. To force
the merchants without any justification to sell their merchandise for a price
to which they do not agree or to stop them from doing what Allah has made
permissible. If the prices have risen because of either a scarcity of
commodity or an increase in the number of buyers. Then the Muhtasib is not
allowed to force the traders to sell the commodity for a prescribed price. He
can force them to sell it for an equivalent price only in case they sell a
needed commodity for more than the known market value. Moreover, it is
incumbent upon the Muhtasib to keep an eye on the conduct and honesty of
those merchants who deal with lady customers. If he sees any indecency in
their conduct he may warn them or stop them from dealing with women.
Furthermore the Muhtasib must ensure that the slaves, if there be any, are
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given their rights and they are treated justly by their masters and are not
burdened with a task beyond their capacity.**?

Conclusions:

The research paper has viewed Islamic law as a potential solution of
modern day key problems of consumers and underpins that how Islamic law
contains provisions for the protection of consumers since its inception.
Islamic law covers all areas of life, from religion, hygiene and dietary laws,
to dress code, family and social life, and from finance and politics to the
unity of religion with the state. Consumer Protection is not an exception.
The entire legal philosophy of Islamic law, as it has been analyzed,
advocates the protection and promotion of consumer rights which is further
reflected in various rules of Islamic law. The paper has highlighted that
there are various aspects of consumer protection under Islamic law such as
the foremost is the protection of consumer against his own irrational
attitude, secondly by establishing a fair and just market system that ensures
the protection of all legitimate interests of the consumers in which all the
fair means of earning are encouraged while the illegitimate ways of earnings
are discouraged; thirdly, by educating the businessmen not to eat up wealth
in vanity and strictly follow the Islamic business ethics; fourthly, the very
nature and requirements for the formation of contracts under Islamic law
and by recognizing the implied warranties in favour of the consumers such
as Khiyar ul ‘Ayb (option of defect) etc.; fifthly by providing a proper
enforcement mechanism to the Islamic state in the shape of giving
jurisdiction to the institution of Hisbah etc. The work of Muslim jurists over
consumer protection in market mechanism span over a period of 14
centuries. Islamic law has always played an important role in providing
justice to the general body of consumers. Its scope in providing prompt
relief to the common man (without procedural delays) cannot be under-
estimated. Islamic law of consumer protection is flexible and capable to
meet the needs of a changing society.

Islamic law has prescribed physical as well as moral sanctions for
harming the consumer interests along with fines as punishment for the
violation of consumer rights. In Islamic law a wrongdoer is punished not
only in this world but also in the hereafter for the violation of moral duties.
Therefore, it is more effective to protect consumer rights in Muslims
jurisdictions provided the laws are in accordance with their faith. However,
with religious sanction alone the consumer rights cannot be protected and it
will always require some concrete legislation and policy to safeguard the
consumers’ interests in modern time. The principles established by Islamic
Shariah regarding consumer protection can fit well in the contemporary age.
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brother.” Ali (R.A.) reported that the messenger of Allah forbade forced
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had abolished maks, interpreting it as bakhs (diminution in what is due to

others) which is expressly prohibited by the Qur’an.

Najash is the practice of offering a higher price just to induce others to raise

their offers, with no intention of buying of commodity. Besides being a form

of fraud (which itself is forbidden) the practice of Al-Najash raises the prices

for the needy consumers. The Prophet (pbuh) is reported to have said: “Do not

harbour envy against one another; do not outbid one another [with a view to

raising the price]; do not bear aversion against one another; do not bear

enmity against one another; one of you should not enter into a transaction

when the other has already entered into it; and be fellow brothers and true

servants of Allah”’(Muslim, Sahih, Bab Tahrim Zulm al-Muslim wa Hazlihi wa

Ihtigarihi wa Damihi, tradition no: 4650).
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to purchase their merchandise before they reach the market place. The Prophet

(pbuh) forbade it. Obviously, the prohibition is aimed at curbing artificial

price-hike.

This is the practice in which the clever town broker assumes the role of a

middleman between the unsophisticated villagers and the consumers of the

town. He sells the merchandise brought by these villagers to the local

consumers and in the process makes huge profits for himself while raising the

prices for the general consumers (Ahmad, Mushtaq, ‘Business Ethics in Islam’,
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